
STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion
o f

Belmain Real ty ,  fnc.

for  Redet .erminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Corporat ion
Franchise Tax under Ar t ic le  9A of  the Tax law for
the  FYE 3 /31 /80 .

AFFIDAVIT OF MAITING

State of  New York
County of Albany

Kathy Pfaf fenbach,  being duly sworn,  deposes and says that  he is  an
employee of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and
that  on the 10Lh day of  January,  1983,  he served the wi th in not ice of  Decis ion
by cer t i f ied mai l  upon Belmain Real ty ,  Inc. ,  the pet i t ioner  in  the wi th in
proceeding,  bY enclos ing a t rue copy thereof  in  a securely  sealed postpaid
wrappe r  add ressed  as  f o l l ows ;

Belmain  Rea l ty ,  Inc .
570 Delaware Ave.
Buffalo, NY 14202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the uniLed states Postal  service within the state of New york.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner
herein and that  the address set  for th on said wrapper is  the last  known address
o f  t he  pe t i t i one r .

Sworn
1

to  before me th is
day  o f  Janua ry ,  1983 .

r0
IN IS
TAX IJAW

E-. Q.s.\.'
OATHS PURSUANT
SBCIIOI$ 1?4



STATE OF NEI,J YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Be lmain  Rea l ty ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Corporati.on
Franchise Tax under Art ic le 94 of the Tax Law for
the  FYE 3 /3 I /80 .

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says Lhat he is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 10th day of January, 1983, he served the within not ice of Decision
by cert i f ied mai l  upon Hy'rnan B. Polakoff  the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Hyman B. Polakoff
Brock ,  Schachter  &  Po lako f f
760 Hote l  S ta t le r
Buffalo,  NY 74202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet iLioner.

to  before me th is
day of  January,  1983.

q-.
-)\:

Sworn
1Orh

{ \\#"

3ffrii,ilT;;a,,rrTO ?AX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  10 ,  1983

Belmain  Rea l ty ,  Inc .
570 Delaware Ave.
Buffalo, NY 74202

Gentlemen:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to revi .ew
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

fnquir ies concerning the computat. ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone l f  (518) 457-2070

Very Lruly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Hyman B. Polakoff
Brock ,  Schachter  &  Po lako f f
760 Hote l  S t .a t le r
Buffalo,  NY 74202
Taxing Bureau's RepresenLat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

BETMAIN REAITY, INC.

for Redeterminat ion of a Def ic iency or for
Refund of Corporat ion Franchise Tax under
Art ic le 9-A of the Tax Law for the Fiscal Year
E n d e d  M a r c h  3 1 ,  1 9 8 0 .

Pet i t ioner ,  Be lmain  Rea l ty ,  Inc . ,  570 De laware  Avenue,  Buf fa lo ,  New York ,

14202 f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

corporat ion franchise tax under Art ic le 9-A of the Tax law for the f iscal  year

ended March  31 ,  1980 (F i le  No.  33098) .

A  fo rmal  hear ing  was he ld  be fore  Denn is  M.  Ga l l iher ,  Hear ing  0 f f i cer ,  a t

the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,65  Cour t  S t ree t ,  Par t  I ,  Bu f fa lo ,  New

York  on  Ju Iy  15 ,  l9B2 a t  9 :15  A.M.  Pet i t ioner  appeared by  Brock ,  Schechter  &

Po lakof f ,  CPA's . ,  (Hyman B.  Po lako f f ,  CPA) .  The Aud i t  D iv is ion  appeared by

Pau l  B .  Coburn ,  Esq.  ,  (Pat r i c ia  l .  Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSUE

DECISION

sect ion  1085 o f

Tax Report may

Whether penalt ies

the Tax Law for al leged

be waived.

asserted against pet i t ioner pursuant to

late f i l ing of a Corporat ion Franchise

FINDINGS OF FACT

1.  0n  January  19 ,  1981,  the  Aud i t  D iv is ion  issued to  pe t i t ioner ,  Be lmain

Realty,  Inc. (rrBelmain"),  a Not ice and Demand for Payment of Corporat ion Tax

Due fo r  the  f i sca l  year  ended March  31 ,  1980,  in  the  amount  o f  $71418.00 ,  p lus

i - n t e r e s t  o f  $ 3 0 7 . 9 7  a n d  a d d i t i o n a l  c h a r g e  o f  $ 1  , 4 3 3 . 6 0 ,  f o r  a  t o t a l  o f  $ 9 , 1 5 9 . 5 7 .
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This not ice shor,*ed an amount paid of $7r418.00, thus leaving interest and

add i t iona l  charge o f  $1 ,747.57  unpa id  and asser ted  as  due.

2. As stated on the Not ice, the above-asserted inLerest and addit ional

charge were  based on  a l leged la te  f i l i ng  o f  pe t i t ioner 's  corpora t ion  f ranch ise

tax report  for the f iscal  year ended March 31, 1980, and late payment of the

tax shown as due thereon. The Notice stated pet i t ioner 's report  was due to be

f i led by June 15, 1980, but was not received by the Audit  Divis ion unt i l

December  17 ,  1980.

3. At the hearing, pet i t ioner,  by i ts representat ive, conceded and does

not conLest.  the amount of interest ($307.97) asserted as due by the Audit

Divis ion. However,  the addit ional charge for al leged late f i l ing is not

conceded by pet i t ioner and remains at issue herein.

4. 0n June 13, 1980, pet i t ioner f i led an "Appl icat ion For 3 Month Extent ion

For Fi l ing Tax Report"  (Form CT-5),  which was signed on behalf  of  pet i t ioner by

one Eugene Bel l is,  under the t i t le of Secretary. This appl icat ion showed an

amount payable of $250.00, which was (presumably) equal to pet i t ioner 's tax

l iab i l i t y  fo r  the  preced ing  f i sca l  year  ended March  31 ,  7979.

5 .  Pet i t ioner 's  Corpora t ion  Franch ise  Tax  Repor t  (Form CT-3)  f i led  fo r

the  f i sca l  year  ended March  31 ,  1980,  was da ted  December  15 ,  1980 and was

received by the Audit  Divis ion on December 77, 1980. This report  was signed on

behalf  of  pet i t ioner by one Samuel Golden, under the t i t le of Secretary.

6. Pet i t ioner reported, on the above franchise tax report ,  a total  tax

(a t  l ine  "8" )  o f  $7 ,418.00 .  The repor t  re f lec ted  a  p repa id  amount  (a t  l ine

"9" )  o f  $250.00 ,  and showed a  ba lance due o f  $7 ,168.00 .  The Not ice  and Demand

issued to pet. i t ioner on January 19, 1981, showed an amount paid by pet i t ioner of

$7 ,418.00 ,  wh ich  presumably  re f lec ts  $250.00  pa id  w i th  pe t iL ioner rs  app l i ca t ion
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fo r  the  ex tens ion  o f  t ine  w i th in  wh ich  to  f i le ,  and $7 ,168.00  pa id  w i th  the

f i l i ng  o f  pe t i t ioner 's  repor t .

7.  0n June 13, 1980, and again on September 12, 1980, Benderson Development

Company, Inc.,  f i led appl icat ions for three month extensions of the t ime within

which to f i le i ts United States Corporat ion Income Tax Return. Both of these

appl icat ions htere signed by Eugene BeII is,  under the t i t le of Vice-President. l

B. Pet i t ioner f i led no subsequent appl icat ions or other requests with the

Audit  Divis ion for further extension of the t ime within which to f i le i ts New

York State Corporat ion Franchise Tax Report  beyond the September 15, 1980 due

date as requested in i ts or iginal  appl icat ion for extension (see Finding of

F a c t  t ' 4 " ) .

9 .  Pet i t ioner  asser ts ,  as  cons t i tu t ing  reasonab le  cause fo r  fa i lu re  to

t ime ly  f i le  i t s  f ranch ise  tax  repor t  fo r  the  f i sca l  year  ended March  31 ,  1980,

the fol lowing grounds:

a. that a Federal  audit  of  some members of the group of
corporat ions with which pet i t ioner was aff i l iated occupied
the t ime and attent ion of those persons, part icular ly
Eugene Bel l is,  charged with the responsibi l i ty of  f i l ing
tax  repor ts ,  app l i ca t ions  fo r  ex tens ions ,  e tc . ,  o t r  beha l f
o f  pe t i t ioner ;

b. that personnel then recent ly hired and being trained by
pet i t ioner were unaware of any requirement for f i l ing
addit ional requests for extension subsequent to the or iginal
app l i ca t ion ;

c.  that pet i t ioner was operat ing under the "misapprehension"
that f i l ing the or iginal  appl icat ion for extension (Form
CT-5) and subsequent ly f i l ing requests for addit ional
extension with the Internal Revenue Service only,  was
suff ic ient to extend the due date for f i l ing pet i t ioner 's

The appl icat ions for extension were f i led by Benderson Development Company,
Inc. on behalf  of  a group of af f i l iated corporat ions ( l isted on the appl ica-
t ions)  inc lud ing  pe t i t ioner .
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New York State Franchise Tax Report .  Pet i t ioner acknowledges
the foregoing does not.  conform to the proper procedure for
securing an extension of t ime for f i l ing such reports.

CONCTUSIONS OF TAW

A. That pursuant to sect ion 271.1 of the Tax Law and regulat ions there-

under ,  pe t i t ioner 's  tax  repor t  fo r  the  f i sca l  year  ended March  31 ,  1980 was

due to  be  f i led  on  or  be fore  June 15 ,  1980,  un less  on  or  be fore  tha t  da te

pet i t ioner f i led an appl icat ion for extension of the t ime within which to f i le

i ts report  and paid on or before such f i l ing an amount properly est imated as i ts

tax  (20  NYCRR 6-4 .4) .

B. That Regulat ions of The State Tax Commission provide:

"Proper ly  es t imated  tax .  (Tax  Law,  213,  subd.  1 ) (a )  A
taxpayer applying for an automatic three month extension
for f i l ing i ts tax report  must pay on or before the date
i ls report .  is required to be f i led, without regard to any
exLens ion  or  t ime,  i t s  p roper ly  es t imated  tax .  The es t imated
tax  pa id ,  o r  ba lance thereo f ,  w i l l  be  deemed proper ly
est imated i f  the tax paid is ei ther:

(1) not less than 90 percent of the t .ax as f inal ly
determined or

(2) not less than the tax shown on the taxpayer 's
reporL for the preceding taxable year,  i f  such preceding
year  was a  taxab le  year  o f  12  months .  (20  NYCRR 7-1 .3) . "

C. That pet i t ioner did f i le a t imely ini t ia l  appl icat ion for extension,

w i th  wh ich  pe t i t ioner  pa id  an  amount  ($250.00)  p roper ly  es t imated  as  i t s  tax  in

accordance with the requiremenLs of 20 NYCRR 6-4.4 and 20 NYCRR 7-l- .3(2).

Accordingly,  pet i t ioner 's franchise tax report  for the f iscal  year ended

March 31 ,  1980,  was no t  due to  be  f i led  un t i l  September  15 ,  1980.

D. That regulations of the State Tax Commission in pert inent part further

"(c) 0n or before the expirat ion of the automatic three (3)
month extension, the Tax Commission may grant addit ional
three (3) month extensions of t ime for f i l ing reports when good

prov ide :
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cause exists.  Appl icat ions for addit ional three (3) month
extensions must be made in wri t ing before the expirat ion of
the  prev ious  th ree  month  ex tens ion . . .The app l ica t ion  must
include the fol lowing information:

(1 )  the  taxpayer rs  comple te  name,

(2) the taxpayer 's employer ident i f icat ion number,

(3 )  the  taxpayer 's  f i le  c lass i f i ca t ion  number ,  and

(4) the reason for request ing the addit ional extension. "

20  NYCRR 6-4 .4(c )  (emphas is  added) .

E. That pet i t ioner did not properly secure any addit ional extension of

the t ime within which to f i le i ts f ranchise tax report  beyond the September 15,

1980 (extended) due date. Furthermore, in view of the procedure for obtaining

add i t iona l  ex tens ions ,  as  c lear ly  spec i f ied  in  20  NYCRR 6-4 .4(c ) ,  the  grounds

advanced by pet i t ioner in Finding of Fact r '9rt  do not const i tute reasonable

cause suff ic ient to al low waiver of the addit ional charge imposed for late

f i l ing. However,  said addit ional charge may only be imposed from the September

15, 1980 (extended) due date unt i l  the date the return r^ras f i led.

F. That the pet i t ion of Belmain Realty,  Inc. is granted to the extent

ind ica t .ed  in  Conc lus ion  o f  Law' tE" ,  bu t  i s  in  a l l  o ther  respec ts  den ied .  The

Audit  Divis ion is directed to recompute the addit ional charge reported on the

Notice and Demand dated January 19, 1981, in accordance herewith, and the Not ice

and Demand, as recomputed, is sustained.

DATED: Albany, New York

JAN 1 0 1983
rar{rn?lln'
. l l t/Mlr

STATE TAX COMMISSION

SSIONER


